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Gun Control, Veterans Benefits, and Mental Incompetency Determinations

Summary

Since 1998, under the Brady Handgun Violence Prevention Act of 1993 (Brady Act; P.L. 103-
159), the Department of Veterans Affairs (VA) has provided records on beneficiaries for whom a
fiduciary has been appointed to the Federal Bureau of Investigation (FBI) for inclusion in the
National Instant Criminal Background Check System (NICS). The NICS Improvement
Amendments Act of 2007 (NIAA; P.L. 110-180) require VA to notify beneficiaries of the
ramifications of mental incompetency determinations and a potential loss of their gun rights, as
well as provide those beneficiaries with an avenue of administrative relief, by which they could
appeal such determinations and have their rights restored. In the 215t Century Cures Act (P.L. 114-
255), Congress included a provision that codified certain VA procedures related to mental
incompetency determinations and potential loss of gun rights.

During the 2020 presidential campaign, the Biden-Harris ticket indicated it supported revising
and reissuing a December 2016, Social Security Administration (SSA) final rule that was vacated
by the 115t Congress (P.L. 115-8) under the 1996 Congressional Review Act. This rule would
have established procedures for Social Security disability programs that would have been parallel,
but different from VA’s NICS procedures. Under the vacated rule, SSAdisability beneficiaries
who were appointed a “representative payee” to handle their day-to-day affairs and whose
disability could be tied to a mental impairment would have been referred to the FBI for inclusion
in NICS. While the SSA has yet to reissue a revised rule, it could raise questions once again about
VA procedures, in that, VA determinations are not always tied to a diagnosed mental impairment.

From the 110t through the 113t Congresses, proposals were reported from committee, passed
either the House or Senate, or both, that demonstrated that some Members of Congress viewed
those VA procedures as inadequate. In the 114" Congress, related amendments were considered,
but not passed, on the Senate floor in the wake of mass shooting incidents in December 2015 in
San Bernardino, CA, and in June 2016 in Orlando, FL. In the 115" Congress, the House of
Representatives passed the Veterans 2" Amendment Protection Act (H.R. 1181), a bill that would
have prohibited the VA from determining any beneficiary for whom a fiduciary is appointed,
because he or she “lacks the capacity to contract or handle his or her own affairs,” as “adjudicated
as a mental defective” for the purposes of gun control, unless a magistrate or judicial authority
also rules that the beneficiary is a danger to himself or herself or others. Similar proposals were
introduced in the 116 Congress (H.R. 3450 and H.R. 3826/S. 4888), but no further action was
taken on these bills. In the 117t Congress, Representative Mike Bost, the ranking minority
member on the Committee on Veterans’ Affairs, has introduced a similar bill (H.R. 1217), as has
Representative Chip Roy (H.R. 1771), who also sits on that committee.

Some Members of Congress could still view the existing VA procedures as an incongruity in the
law. They may ask why VA is the only federal department or agency that has made substantial
numbers of NICS referrals to the FBI based on mental incompetency determinations, even though
other federal agencies that provide similar disability and income security benefits have not done
so. They could argue that this seeming incongruity calls into question whether VA benefit claims
and disability rating procedures are substantive enough on their own to justify the taking of a
constitutionally enumerated right like the right to keep and bear arms under the Second
Amendment. Members of Congress who support the existing VA procedures could counter that
VA has complied with the Brady Act and NIAA and that public safety is enhanced by its NICS
referrals to the FBI. They could also contend that VA procedures act to protect VAbeneficiaries
from the harm that might result if they acquired firearms and used them improperly due to

reasons possibly related to their mental incompetency. They could contend further that Congress
seconded VA procedures by codifying them in P.L. 114-255.
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Introduction

During the 2020 presidential campaign, then-candidates, now President Joe Biden and Vice
President Kamala Harris, indicated that they supported reviving a December 2016, Social
Security Administration (SSA) final rule that was vacated by the 115" Congress (P.L. 115-8)
under the 1996 Congressional Review Act (P.L. 104-121, Subtitle E).! This rule would have
established procedures whereby certain SSA disability beneficiaries could be determined to be too
mentally incompetent to receive or possess firearms or ammunition. These proposed SSA
procedures were parallel, but different from Department of Veterans Affairs (VA) procedures.
Under the vacated rule, SSA disability beneficiaries who were appointed a “representative payee”
to handle their day-to-day affairs and whose disability could be tied to a mental impairment
would have been referred to the Federal Bureau of Investigation (FBI) for inclusion in the
National Instant Criminal Background Check System (NICS). To date, the Biden Administration
has not indicated whether or when a revised rule would be issued. Nevertheless, a revised rule
could raise questions once again about VA procedures, in that, VA determinations are not always
tied to a diagnosed mental impairment.

Since 1998, VA has made similar referrals to the FBI on VA beneficiaries for whom a fiduciary
has been appointed on their behalf to handle their day-to-day affairs. However, VAmental
incompetency determinations are not necessarily tied to any specific mental impairment. Efforts
to reanimate the vacated SSArule are likely to raise questions about VA procedures and their
implementation. From the 110t through the 115 Congresses, legislation has been acted upon by
the House or Senate, or both, that would have prohibited VA from determining any beneficiary for
whom a fiduciary is appointed, because he or she “lacks the capacity to contract or handle his or
her own affairs,” as “adjudicated as a mental defective” for the purposes of gun control, unless a
magistrate or judicial authority also rules that the beneficiary is a danger to himself or herself or
others. Similar proposals were introduced in the 116 Congress, though they were not acted upon,
and a similar proposal has been introduced in the 117t Congress.

Background

Under the Brady Handgun Violence Prevention Act of 1993 (Brady Act; P.L. 103-159), Congress
required the Attorney General to establish a National Instant Criminal Background Check System
(NICS) within five years of enactment.? Under the Attorney General’s delegated authority, the
Federal Bureau of Investigation (FBI) established NICS and through this computer system of
systems the permanent background check provisions of the Brady Act became operational on
November 30, 1998.2 Through NICS, federally licensed gun dealers (otherwise known as federal

! Biden-Harris Presidential Campaign, “The Biden Plan to End Our Gun Violence Epidemic,” at https://joebiden.com/
gunsafety/. See also CRS Report R44752, Gun Control, Mental Incompetency, and Social Security Administration
Final Rule, by William J. Krouse, Scott D. Szymendera, and William R. Morton; and CRS Report R43992, The
Congressional Review Act (CRA): Frequently Asked Questions.

2Pp.L.103-159, November 30, 1993, 107 Stat. 1536. Congress passed the Brady Act after nearly six years of sometimes
contentious debate. As originally introducedin the 100" Congress, the Brady bill (H.R. 975 and S. 466) called for a
seven-day waiting period on handgun transfers. Supporters deemed thiswaiting period necessary to give law
enforcement officials the time necessary to conduct a thorough background check. Later versions of the bill would have
implementeda five-business-day waiting period. Opponents of the waiting period called for an “instant” computerized
criminal history background check systems as had been implemented in four states (VA, FL, MD, and DE).

318 U.S.C. §922(t). See also CRS Report R45970, Gun Control: National Instant Criminal Background Check System
(NICS) Operationsand Related Legislation, by William J. Krouse.

Congressional Research Senice 1



Gun Control, Veterans Benefits, and Mental Incompetency Determinations

firearms licensees, or FFLs) initiate background checks through NICS on any customers who are
not federally licensed gun dealers, before transferring a firearm to him or her. Through NICS,
such checks query other government computer databases for criminal history and other public
records on an unlicensed customer that could indicate that he or she is ineligible to receive,
possess, ship, or transport a firearm under federal state, local, tribal, or territorial law.*

Under the Brady Act, Congress also authorized the Attorney General to secure from any federal
department or agency information on any person whose receipt or possession of firearms would
violate the Gun Control Act of 1968 (GCA; 18 U.S.C. §§921-931).5 To implement such
information sharing, the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
promulgated a regulation and defined the term “adjudicated as a mental defective” to include any
person whom a court, board, commission, or other law ful authority has determined that, as a
result of marked subnormal intelligence, mental illness, incompetency, condition, or disease:

e is adanger to himself or herself, or others;
e lacks the mental capacity to contract or manage his or her own affairs;
e is found insane by a court in a criminal case; or

e is found incompetent to stand trial, or not guilty by reason of lack of mental
responsibility, pursuant to certain provisions of the Uniform Code of Military
Justice.®

Since 1998, VA has provided records to the FBI for inclusion in the NICS index on beneficiaries
for whom a fiduciary (a person selected to manage veteran’s benefits) has been appointed by VA
on his or her behalf. The appointment of a fiduciary is based on a VA determination that the
beneficiary is “mentally incompetent” under VA regulations.” Based on this VA determination, the
beneficiary is also considered “adjudicated as a mental defective” under the GCA, because he or
she “lacks the mental capacity to contract or handle their own affairs.”®

Under such circumstances, a VAregional office adjudicator notifies the benefits claimant that VA
proposes to “rate” them “mentally incompetent,” at which point the claimant can request a
hearing and submit evidence to the contrary if he or she wishes. VAalso advises the beneficiary
regarding his or her right to appeal any final rating regarding the veteran’s ability to receive and
manage his or her own VA benefits.

For a time, however, VA did not always inform the benefits claimant of the consequences of the
mental incompetency determination with regard to his or her firearms eligibility under federal
law. Notwithstanding VA mental incompetency appeals procedures described above, until 2007,

4 Under the Gun Control Act of 1968 (GCA), the “State” includes the District of Columbia, the Commonwealth of
Puerto Rico, and the possessions of the United States (not including the Canal Zone) (see 18 U.S.C. §921(a)(2)). U.S.
territoriesinclude American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and the Virgin Islands.

5Pp.L.103-159, Section 103(e). Under the Brady Act, Congress also authorized a federal grant program known as the
National Criminal History Improvement Program (NCHIP) to assist state, local, tribal, and territorial governments
(hereinafter, state and local governments) in making disqualifying records accessible to NICS through existingnational
criminal justice information sharing computer networks, or to enter disqualifying records directly into a NICS Index in
cases where there was no pre-existing, nationwide process and infrastructure for such information sharing. NCHIP is
administered by the Bureau of Justice Statistics (BJS) at the Department of Justice’s Office of Justice Programs.

6 U.S. Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms, “ Definitions for the Categories of
PersonsProhibited From Receiving Firearms (95R-051P),” 62 Federal Register 35634-34639, June 27, 1997.

738 C.F.R. §3.353(a).
818 U.S.C. 922(g)(4) and27 C.F.R. §478.11.
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avenues of administrative relief by which a VA beneficiary deemed mentally incompetent could
petition to have his or her gun rights restored were narrow, if not nonexistent.

Pursuant to the NICS Improvement Amendments Act of 2007 (NIAA; P.L. 110-180), VAis
required to notify beneficiaries of the ramifications of mental incompetency determinations and a
potential loss of their gun rights. The act also required VA to provide those beneficiaries with an
avenue of administrative relief, by which they could appeal such determinations and have their
rights restored.® In the 215t Century Cures Act (P.L. 114-255), Congress included provisions that
codified certain VA procedures related to mental incompetency determinations and potential loss
of gun rights.'® Under these provisions, VA must provide a beneficiary with prior notice of a
mental incompetency determination, and provide the beneficiary with an opportunity to request a
hearing with counsel present and submit countervailing evidence from non- VA health
professionals to contest such a determination.

Since 2008, however, the legislative history shows that some Members of Congress have still
viewed VA procedures as inadequate. They particularly take issue with tying firearms ineligibility
under the ATF definition of “adjudicated as a mental defective” solely to an individual’s
incapacity “to contract or manage his [or her] own affairs.” From the 110" through the 114t
Congresses, introduced legislation clarifying the conditions in which veterans can be considered
mentally defective, of which some proposals were reported from committee, passed either the
House or Senate, or both. In the 114t Congress, related amendments were considered, but not
passed, on the Senate floor, when that chamber more broadly considered gun control legislation,
in the wake of mass shootings in December 2015 in San Bernardino, CA, and in June 2016 in
Orlando, FL.1! In the 115™ Congress, a measure was passed that vacated a final rule issued by the
Social Security Administration (SSA) that would have established parallel but different
procedures for NICS referrals on Social Security disability programs beneficiaries (P.L. 115-8).12

In the 115™ Congress, the House also passed the Veterans 2" Amendment Protection Act (H.R.
1181). This bill would have clarified the conditions under which veterans and survivors who are
beneficiaries of programs administered by the VA may be treated as “adjudicated as a mental
defective” under the Gun Control Act of 1968 (GCA).13 In the 116" Congress, similar proposals
were introduced (H.R. 3450 and H.R. 3826/S. 4888), but no further action was taken on these
bills. In the 117 Congress, Representative Mike Bost, the ranking minority member on the
Committee on Veterans’ Affairs, has introduced a bill (H.R. 1217) that would similarly prohibit
VA from transmitting information to the Department of Justice (DOJ) for inclusion in NICS
concerning any departmental determination regarding any beneficiary’s eligibility to receive or
possess firearms based only on their fitness to manage their personal financ es. Representative
Chip Roy has introduced a similar measure (H.R. 1771).

9P.L.110-180; January 8,2008; 121 Stat. 2559.
10p L. 114-255, December 13, 2016; 130 Stat. 1307, codifiedat 38 U.S.C. §5501A.

11 For further information, see CRS Report R44655, Gun Control: Federal Law and Legislative Action in the 114th
Congress, by William J. Krouse.

12 For further information, see CRS Report R44752, Gun Control, Mental Incompetency, and Social Security
Administration Final Rule, by William J. Krouse, Scott D. Szymendera, and William R. Morton.

1318 U.S.C. Chapter 44, §921 et seq,
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NICS and Firearms Ineligibility

Through NICS, FFLs mitiate a background check by contacting either the FBI or a state or local
agency serving as a point of contact (POC).* Only FFLs are permitted to use the NICS system,
and a NICS check cannot be initiated until the FFL and intending customer have completely filled
out and signed an ATF Form 4473.15 On this form the intending customer attests that he or she is
not a prohibited person and that he or she are who they say they are. The FFL attests that it has
examined government-issued identification documents, verifying that the intending customer has
completely and properly recorded his or her identity, address, and other biographical information
based on those identification documents. By signing the ATF Form 4473, both the FFL and
intending customer attest that all the information is truthful. Under the GCA, there are criminal
penalties for providing false information on the ATF Form 4473 for both the FFL and the
intending customer.'6

Under the GCA, there are nine classes of persons prohibited from shipping, transporting,
receiving, or possessing firearms or ammunition:

e persons convicted in any court of a crime punishable by imprisonment for a term
exceeding one year;
e fugitives from justice;

e unlawfulusers or addicts of any controlled substance as defined in Section 102 of
the Controlled Substances Act (21 U.S.C. §802);

e persons adjudicated as “mental defective” or committed to mental institutions;

e unauthorized immigrants and nonimmigrant visitors (with exceptions in the latter
case);l’

14 See 18 U.S.C. §922(t). The FBI handles background checksentirely for most states, while other states serve as full or
partial pointsof contact (POCs) for state and local firearms background check purposes. In POC states, federally
licensed gun dealers contact a state agency, and the state agency contactsthe FBI for background checks. T hirteen full
POC statesinclude California, Colorado, Connecticut, Florida, Hawaii, Illinois, Nevada, New Jersey, Oregon,
Pennsylvania, Tennessee, Utah, and Virginia. Four partial POC states (for handgun transfersonly) include Maryland,
New Hampshire, Washington, and Wisconsin. Three POC states (for handgun permitsonly) include lowa, North
Carolina, and Nebraska. All other statesare non-POCs.

15 AT Frecently revisedthe AT F Form 4473—Firearms T ransaction Record, effective January 16, 2017,
https:/mwww.atf.gov/firearms/atf-form-4473-firearms-transaction-record-revisions.

16 Under 18 U.S.C. §922(a)(6), it isillegal for any person to make any false statement toa FFL with respect to any fact
material to the lawfulness of a prospective firearmstransfer. Violationsare punishable by up to 10 years of
imprisonment under 18 U.S.C. 8924(a)(2).

Under 18 U.S.C. §924(a)(1)(A), it isillegal for any person knowingly to make any false statement with respect to the
records that FFLsare required to maintain under 18 U.S.C. 8924(a)(1)(A). Violationsare punishable by up to five years
of imprisonment under 18 U.S.C. 8§924(a)(1)(D).

Under 18 U.S.C. 8922(b)(5), it is illegal foran FFL to dispose of a firearm without makingentriesin records required
to be kept under 18 U.S.C. 8923. Violations are punishable by up to five yearsof imprisonment under 18 U.S.C.
§924(a)(1)(D).

17Until 2011, ATF interpreted this provision to applyto any noncitizen whose immigration status was “nonimmigrant
alien,” regardless of whether the alien had been required to obtain avisa priorto arrivalat a U.S. port of entry. In 2011,
ATFwas informedby the DOJ Office of Legal Counsel (OLC) that itsinterpretation wastoo broad and that the
prohibition “applies only to nonimmigrant aliens who must have visas to be admitted, not to all aliens with
nonimmigrant status.” See 2011 WL 6260326 (O.L.C) (Oct. 28,2011). As such, nonimmigrants who enter the country
validly without a visa (e.g., under the Visa Waiver Program) are eligible to purchase firearmsand ammunition;
however, those individuals must meet a residency requirement, which requires them to demonstrate that they have “the
intention of makinga home” in the state where they wish to purchase the firearm. See 77 Federal Register 33625-
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e persons dishonorably discharged from the U.S. Armed Forces;
e persons who have renounced their U.S. citizenship;

e persons under court-order restraints related to harassing, stalking, or threatening
an intimate partner or child of such intimate partner; and

e persons convicted of a misdemeanor crime of domestic violence. 18

In addition, there is a 10t class of persons prohibited from shipping, transporting, or receiving
(but not possessing) firearms or ammunition:

e persons under indictment in any court of a crime punishable by imprisonment for
a term exceeding one year.1®

It is also unlaw ful for any person to sell or otherwise dispose of a firearm or ammunition to any
of the prohibited persons enumerated above, if the transferor (seller, federally licensed or
unlicensed) has reasonable cause to believe that the transferee (buyer) is prohibited from
receiving those items. 20

Under the GCA, there is also a provision that allows the Attorney General to consider petitions
from a prohibited person for “relief from disabilities” and have his firearms transfer and
possession eligibility restored.?! Since FY1993, however, a policy rider attached to ATF annual
appropriations for salaries and expenses has prohibited the expenditure of any funding provided
under that account on processing such petitions.?? While a prohibited person arguably could
petition the Attorney General, bypassing ATF, it appears that such an alternative has never been
successfully tested. As a result, the only way a person can reacquire his or her lost firearms
eligibility is to have his or her civil rights restored or disqualifying criminal record(s) expunged
or set aside, or to be pardoned for his crime.?3

Mental Incompetency and Firearms Ineligibility

To implement the Brady Act, interagency discussions were held in 1996 and 1997 about who
should be considered “adjudicated as a mental defective” for the purposes of gun control. These
discussions were largely led by the ATF, the agency principally responsible for administering and
enforcing federal gun control laws. On June 27, 1997, the ATF promulgated a final rule defining
the following terms:

“Adjudicated as a mental defective” includes a determination by a court, board,
commission, or other lawful authority that a person, as a result of marked subnormel
intelligence or a mental illness, incompetency, condition, or disease, (1) is a danger to
himself or others, or (2) lacks the mental capacity to contract or manage his own affairs.

33634 (June 7, 2012).
1818 U.S.C. §922(g).
1918 U.S.C. §922(n).
2018 U.S.C. §922(d).
21 18 U.S.C. §925(c). See also Relief from Disabilities Under the Act, 27 C.F.R. §478.144.

22 For FY1993, see P.L. 102-393; 106 Stat. 1732(1992). For FY2016, see P.L. 114-113; 129 Stat. 2242, 2302
(December 18,2015). The FY2016 limitation provides: “Thatnone of the funds appropriated herein shall be available
to investigate or act upon applications for relief from Federal firearms disabilities under 18 U.S.C. §925(c).”

23 Notwithstandingthe appropriations limitation on this GCA provision, this avenue of discretionary relief probably

would not have been available to VA beneficiaries who had a fiduciary appointedon their behalf, andthus were
referred by the VA to the FBI NICS Index as mentally incompetent.
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Thetermalso includes (1) a finding ofinsanity bya court in a criminal case and (2) those
persons found incompetent to stand trial or found not guilty by reason of lack of mental
responsibility pursuantto articles 50a and 72b ofthe Uniform Code of Military Justice, 10
U.S.C. Sections 850a, 876(b).

“Committed to a mental institution” means a formal commitment of a person to a mental
institution by a court, board, commission, or other lawful authority. The term includes
commitments: (1) to a mental institution involuntarily; (2) for mental defectiveness or
mentalillness; or (3) for other reasons, suchas drug use. The termdoes not include a person
who is admitted to a mentalinstitution for observation or who is voluntarily admitted.

“Mental institution” includes mental health facilities, mental hospitals, sanitariumns,
psychiatric facilities, and other facilities that provide diagnoses by licensed professionals
of mental retardation or mentalillness, including psychiatric wards in general hospitals.

In its final rule, ATF noted that VA had commented on the proposed rulemaking and had
“correctly interpreted” the proposed definition of “adjudicated as a mental defective” to include
persons who , have been determined to be “mentally incompetent” by the Veterans Benefits
Administration (VBA).2® In a proposed rulemaking, the ATF opined that the inclusion of
“mentally incompetent” VA beneficiaries in the definition of “adjudicated as a mental defective,”
under the clause that a beneficiary “lacks the mental capacity to contract or handle his [or her]
own affairs,” was wholly consistent with the legislative history of the GCA.?¢ In compliance with
the GCA, as amended by the Brady Act, and the ATF definition of “adjudicated as a mental
defective,” VBA provided the FBI with disqualifying records on 88,898 VAbeneficiaries for the
November 1998 implementation of NICS.

Under VA procedures, an individual is considered “mentally incompetent” if he or she lacks the
mental capacity to contract or manage his or her own affairs for reasons related to injury or
disease.?” After 1998 these beneficiaries also fell under the definition of “adjudicated as a mental
defective” under the administrative definition promulgated by ATF described above.
Traditionally, VA had used such determinations of mental incompetence as a basis for appointing
a fiduciary to receive and manage a beneficiary’s VA benefits. According to VA, during the
determination process beneficiaries were notified that VA proposed to rate them “incompetent”
and that they were able to request a hearing and submit evidence to the contrary if they wished.
VA also advised these beneficiaries regarding their right to appeal any final rating regarding their
ability to receive and manage their own VA benefits.?8 VA, however, did not necessarily inform a
beneficiary that he or she would lose his or her gun rights as a consequence of a VA determination

of mental incompetency. Nor were the beneficiaries informed of the subsequent VAreferrals to
NICS.

The Veterans Health Administration (VHA) has not, with any known frequency, submitted any
disqualifying records on VA medical care recipients to the FBI for inclusion in the NICS index for
any medical/psychiatric reason such as post-traumatic stress disorder (PTSD). Ifa veteran has
been declared by a court to be incompetent and the veteran is admitted to a hospital for treatment
or observation the VA adjudicator should request records from the hospital to evaluate the
veteran’s competency and issue a final rating decision. If the veteran is admitted to a VA facility

24 Federal Register, vol. 62, no. 124, June 27,1997, p. 34634,

2 |bid., p. 34637.

2 | bid.

27 see 38 C.F.R. 83.353 and Federal Register, vol. 61, no. 174, September 6, 1996, p. 47095.
2838 C.F.R. § 3.353(e).
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for treatment, VHA does not make a related referral about the veteran’s ineligibility to the FBI.?°
Instead, the state in which the court resides may submit the disqualifying record to the FBI, if
such a submission would be appropriate and permissible under state law.3°

Nevertheless, the decision by VA to submit VBA records on “mentally incompetent” veterans to
the FBI for inclusion in the NICS mental defective file generated some degree of controversy in
1999 and 2000.3! Critics of this policy underscored that veterans routinely consented to “mentally
incompetent” determinations so that a fiduciary could be appointed for them without any warning
from VA that by doing so, they would lose their firearms eligibility. Those critics contended that
to take away a veteran’s Second Amendment rights without his foreknowledge was improper.3? At
that time, they also pointed out that no other federal agencies were providing similar

disqualifying records to the FBI. VA spokespersons countered that they were required by law [the
Brady Act] to provide those records to FBI and that VA’s process for making mental
incompetency determinations was not “haphazard.”33

NICS Improvement Amendments Act of 2007

In April 2007, a lone assailant armed with two pistols shot to death 32 individuals and nonfatally
wounded another 17, before shooting himself to death at Virginia Tech in Blacksburg, VA. Due to
his disturbing on-campus behavior, the assailant had previously been evaluated by health care
professionals and ordered by a judge to undergo “outpatient” mental health treatment, because he
was deemed to be a threat to himself or others. At that time, however, Virginia state law only
referred the subjects of “inpatient” court orders for such treatment to the FBI for inclusion in the
NICS index. Following this mass shooting, the Virginia governor, now-Senator Timothy Kaine,
reviewed the state statute and determined that henceforward subjects of either court-ordered
inpatient or outpatient mental health care under such circumstances would be referred to the FBI
for inclusion in the NICS index. 3

In response to the Virginia Tech mass shooting, Congress passed the NICS Improvement
Amendments Act of 2007 (NIAA). 3 This act included provisions designed to encourage states to
make available to the Attorney General certain records related to persons who are disqualified
from acquiring firearms, particularly disqualifying records related to mental health adjudications,
as well as domestic violence misdemeanor convictions and restraining orders. To accomplish this,
the act established a framework of incentives and disincentives whereby the Attorney General is
authorized to either waive a grant match requirement or reduce a law enforcement assistance

29 CRS has attemptedto identify a rationale for the different policiesapplied by VHA and VBA in thissituation, but
has not located any public information.

30 For further information on the treatment of mental illness and substance abuse for the purposes of gun control, see
Do